J. A. Anderson, State Highway Commissioner v. Chesapeake Ferry Company by unknown
J • I 
Record No. 3232 
In the 
Supreme Court of ppeals of Virginia 
at Richmond 
J. A. ANDERSON, STATE HIGHWAY 
COMMISSIONER, 
v. 
CHESAPEAKE FERRY COMPANY 
FROM Till~ GIRCUlT ( 'OURT OF Tlrn CIIT 01" NORFOLK 
RULE 14. 
f5. X u 1'rnEn OP CoPIEs To nF. Fn,1<:n AN D DELIVERED TO 0PPOS-
I.KG Coc~sEL. 'l'wm1ty copies of each brief sltall be filed with 
the clerk of t ile c-ourt, and at Jenst two copies mailed or cle-
li,·cr cd lo op1fosi11g com1scl on or befo re the tlay on which the 
brief i s filed. 
~[(i. S1zE A N IJ rpypp,_ B riC'fa shall he. nine inches in length ancl 
six inches i11 wi,lth, so as to con form in dim <>nsions to the 
p r iu lC'd r eco rd, and shnll he p r intc•cl in type not less in size, 
as to heiid1t a nd \\·idtl1, than the type in whic:h the r ceorcl is 
prillled. The r C'eord nurnlicr of the cnsc aHd names of coun-
S('1 shal1 he prin ted 011 1he front eovC'r of all hri0fs. 
l\L B. -YV NrTS, Clerk. 
Court opens at 9 :30 a. m. ; Adjourns at 1 :00 p. m. 
RULE 14-BRIEFS 
1. Form and contents of appellant's brief. The opening briei of the appellant (or 
the pe tition fo r appeal when adopted as the opening brid) sha ll contain: 
(a) A suhj,:n inde x and table of citations w ith cases alphabetically arranged. 
Citations o f V irginia cast:s must refe r to the \ "irginia Report s and, in addition, may 
rcfr r to other n·pons contai111ng such cases. 
(bJ A l, riei ,late:mtnt oi the material proceedings iH the lower cour t, the errors 
a% ig ncd. and 1hc questions im·olvcd in the appeal. 
(c) .\ clc-ar and c.1111cis c s tatt·ment ,,f th e fac ts, with references to the pages of 
the record where tiierc is any po~sil.,ility tha t the other !>idc m ay question the state-
ment. \\'here the facts a rc controverted it ,; liou ld he !'O s tated. 
(d) .1\rgrn1ll::1t in s upport oi the po,;ition of appellant. 
The brid s it.di be ~igr.e<l liy at ka~I one attorney practicin~ in this court, giving 
his address. 
The appclla ut may adopt the pet ilion for appeal as his opening brief by so stating 
in the p<!l ition, nr by g l\·ing Lo opposing counsd wri tten notice of such intention 
,, ithin tivc r:ap o f t l1t• r cc c1p t 1,y ap pellant o f the pnriled ncord. and hy filing a 
copy of rnch notice with the ckrk o f the conrt. No a llt-gcd Prror not specified iu tlte 
opening brief or pe titin11 fo r anpta l shall be admitted a ~ a ground for argument by 
appellant on the he..tring of th e i.:.tu,e. 
2. Form and contents of appellce's brief. The brief for the appcllce shall i.:ontain; 
(a ) /\ s ubjcn iu,kx and tahl c of citatio11s with case~ a lphab,'t ically a rran;:t·d. 
Citat ions "f \' irginia ra,l:, mu~t rder It' t he Virginia Reports an<l. in addition, may 
rc it:r to o : h,·r rep ort , co ntainin~ , uch cn~es. 
th) ,\ statcm\:nt o f th.: case and oi the points involved, if the appellcc disagrce3 
with , the s tatement of a ppellant. · 
(c) A statc1111.:11t oi th~· fac ts· w hich arc 11cce~sary to correc t or :impliiy the state· 
nt<' nt in app<:llant's brid in so far as il i~ dcC'ml!d erroneous or inadequate, with ap· 
propria tc refe1 u1c" to I he pages of the record. 
(<I) Ari•umcnt in support of the p0sition l•f appc·llee. 
Th( !,rid s li:dl he sig ned by at leas t one ;ittnrncy practic ing in this court, giving 
his addn:,;s. 
3. Reply brief. Thr reply brief (if anv) of the appellant shall contain all the au-
thorities re lit:ci cm by h im, not rl'icrr,•<l 10 in hi~ p<.:tition or opening- brid. In other 
r6pcc t~ ;t shall ronfonn IC' tlw requirl'n1 ,:nt~ for appel!t:e's brief. 
4. Time of filing. (a) Ch•il r11.1ts. The 01n:11ing hrid of the appcllant (if there be 
nnc in addi tion to the petition for appeal) shall he tikcl in the c-lcrk'~ oflic:e withi11 
iifl l'<.:H clays afte r the r~cc. pt by co un,d io r app<'llant o i the pri11tt:d n:cor<l, but in no 
event ks, than th irty ,by;: before •he fi r,;t day o f the ses~ion at w hich the ca~c 
i,; to b e lw:ml. Th..- . brici of the appdl, t' s hall he filed in the clerk's office not later 
than fifteen cfay~. and th, reply hrid oi t he ;,prcllant not later than one day. before 
the firs t rla v o f : hC' sr~sio n a t which th,· case i~ to be heard . · 
~b) C1I 11:i11a/ Cas.:s. 111 crimi:111 l'a sc, hrids must be tile<! withiu the tim<' !'pccifir<l 
in c ivil c:t"·s; rrnvid~<I. hm\'<:nr. tha t in thns ,• ca~cs in which the records h:i·,e n o t 
b:.;en printed an,! ,kli \'l'rqJ to coun , el :it kas t twent :,,- fi ve days before the h,·ginnin;\'. 
<1i th.:: nC"xt se,,.ion ui the co11r1 . ~uch casts shall be pbrcd at the foot of the docket 
for that s c~sion o f the c1,url, a nti the Co111rnonwcalth's brief shal l be filed at least ten 
days pri,1r ll• tht'. calli11i:; of ill<' c:a :;c, ;1nrl the rt'ply brief far the p laintiff in error n,1t 
lat.:r than th<: •lay IKfo r e the c,.,,: is call«!. 
(c) S tipiilalil)n nf cou,rs.!l os t,1 jilin11, Comkcl for opposing panic:-. may fi le with 
the clerk a wrift<'n stipulation , hang in~ the time· fnr fi ling briefs in any c-:i~c: pro-
\·ided. hnwcvcr , that a ll hrid;: mu, t be filed 11ot later tha.11 the day before such case 
is to be hc:tnl. 
5. Number of copies to be filed and delivered to opposing counsel. Twenty copir!! 
of <'ach brid ,-h:ill I,,: fil ed wi th the r.l <'I':: nf tlw cr,un. a nd at kast two copit's mailed 
o r d elh·t'n·d w ,,ppo,ian rot:n, l'! on or h, iorc 1.b L day n 11 which the brid is filed. 
6, Size and Type. Brn:£s ,- ]1 :ill be n ine inch,•s in k ll !!lh aucl , ix 111chc, in wi<lth. so 
a s tr> conf Prtn in rlimC"11,ioll , 10 th,• print ed reco rd, and , hall he printed in type not ft .. ;s 
ir; s ize, a , lo h,·igiit and wid th. than tlw type in w hid1 ;J!e frco~d is printed Tlw 
record n11m l, ...: r o f the cas,· and n:ime, o f counecl shall he printed on the frtin1 cover o f 
all brief, . . 
7. Non-compliance, effect of. Th<' .-Jcrk nf ~l11s cN1rt i~ direc t('d nnt to ~c,c:eh ·e. or 
fil,• a hrii:i which £i ii . t .> corn; ,ly w1:l1 th<· r<q111rcm c 111 , nf tl11, n:lc . If n<'·thcr ,-1.Jc 
has t11(;d a proper hrid the t:111 ~1 will nnt ht :1rnr ~l. If o ne uf t he parties fail,: to fill' 
a proper hri cf he ra11no l be hc;trd,. h:11 th• ,::'h1' will l)C' heard ex part,• upon the arg u-
ment t,i the 11arty hy whul'l !ht;; lmc1 11:is· hcn1 like!, 

INDEX TO PETITION 
Record No. 3232 
Page 
Statement of the Case ..........................•. , . 2• 
.Assignments of Error ......... ,, . ,, _.,, ................. ! ••. 6• 
Summary of Argument . . . . . . . . . . .. . . . . . . . . . . . . . . . . . s• 
Argument: · 
I. The State Highway Commissioner Is Not Operat-
ing the Ferry Properties As Agent for the 
Chesapeake Ferry Company . . . . . . . . . . . . . . . . . 9• 
II. The Basis of Compensation to the Ferry Com-. 
pany Should Not Be the Net Revenues Derived 
from the Operation of the Ferries by the State. 13• 
III. The Chesapeake Ferry Company Is Only En-
titled to a Fair Interest Oharge upon the Value 
of Its Properties Plus a Proper .Allowance for 
Wear and Tear Resulting from the State's Use 
of the Same . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20* 
Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25* 
Prayer ............................................. 26* 
Statement Required by Rule 9 . . . . . . . . . . . . . . . . . . . . . . . 26* ·. 
Oral Hearing Requested on Petition .................. 27* 
Table of Citations 
Cases . 
.Alexandria 1'Vater Cmnpany v. City of Alexan<fria, 163 
Va. 512, 608 ................................... 25* 
Burger v. State Female N onna.Z School, 114 Va. 491. . . . 18* 
Egan v. City of Philadelphia, 164 Atl. (Penn.) 813. . . . . 20* 
Hill v. Florida, 325 U. S. 538 .......................... 12;' 
Louisville & N. R. Co. v. R. E. E. DeMontluzin Co., Inc., 
116 So. (La.) 854 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 * 
Pierce v. Platte Valley P'ltblic Power and Irrigation Dist., -
11 N. vV., 2d, (N eh.) 813 . . . . . . . . . . . . . . . . . . . . . . . . . 22,, 
Conde11inatio1i of Lands for Milita.ry Camp, 250 Fed. 314. 22* 
Index to Petition-continued 
.Statutes. 
· Page 
Acts of Assembly of Virginia of 1946, Chapter 39...... 9'* 
Louisiana Civil Code §2924 ........................... 22~ 
Secondary Aitthorities. 
18 .Am. Jur. 881 •. ·. · .••.. ~ •. ·. ·. · ..... ~ ................. 18"" 
29 c .. J .. s .. 1028 ..................... -. . . . . . . . . . . . . . . . . . . . 18* 
29 C .. J .. $.-. Emh1e;nt D.omain, .§142 . . . . . . . . . . . . . . . . . . . 22~ 
.'/ 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3232 
J. A. ANDERSON, ST.A.TE HIGHWAY COMMISSIONER, 
Appellant, 
versus 
CHESAPEAKE FERRY COMP ANY, Appellee. 
PETITION FOR AN APPEAL ON BEHALF OF J. A. AN-
DERSON, STATE HIGHvVAY COMMISSIONER. 
To the Honorable Chief Justice and the Justices of the 81t-
vreme Court of Appeals of Virginia: 
.{our petitioner, J. A. Ande'rson, State Highway Commis- . 
sion~r of Virginia, respectfully represents that in Febru-
ary, 1946, he instituted proceedings in the Circuit Court of'" 
the City of Norfolk, Virginia, under the *provisions of 
2* Chapter 39 of the Acts of Assembly of Virginia of 1946, 
pursuant to which he acquired under the power of emi- · 
nent domain temporary possession and use of the ferries and 
certain ferry properties of the Chesapeake Ferry Company; 
that, thereafter, in said proceedings, the said Circuit Court 
entere,d a decree on October 26, 1946, fixing· the basis of de-
termining the compensa:tion to be paid the Chesapeake 
Ferry Company for the temporary use of its properties by 
the State; that your petitioner is advised and represents 
·unto Your Honors that said decree of October 26, 1946, is 
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erroneous and that your petitioner is aggrieved thereby. A 
transcript bf the record in said procceding;s is presented 
herewith from which the error of said Court will be per-
ceived. · 
STATEMENT OF THE GASE. 
The Chesapeake Ferry Company is the owner of, and prior 
to February. 25, 1946, was the operator of two ferries across 
Hampton Roads, each of which formed an important link 
between roads in the State Highway System. For about 
three weeks prior to February 25, 1946, the operation of 
these ferries by the Chesapeake Ferry Company had 
3* been suspended due to labor disputes between '"'the Com-
pany and its employees. The suspension of the opera-
tion of the ferries resulted in a serious obstruction to the 
use aud'operation of the State Highway System of Virg·inia. 
Your petitioner, the State Hig·hway Commissioner of Vir-
ginia, acting under the provisions of Chapter 39 of the Acts 
of Assembly of Virginia of 1946, filed his petition in the 
Circuit Court of the City of Norfolk to acquire temporary 
possession of said ferries to meet and satisfy the public needs 
and facilitate the operation and use of the State Highway 
System. Pursuant to an order entered by the Circuit Court 
on February 25, 1946, possession of the ferry properties was 
delivered to your petitioner. 
Your petitioner has held possession of said f crry proper-
ties and has operated the same in accordance with the pro-
visions of said Act of the Legislature ever since February 
25, 1946. Although under said Act the ferry company can 
secure the return of its properties at, any time it is able and 
willing to resume operation thereof and :render normal ferry 
service, it has been and still is unable to do so because of 
·said labor disputes. 
4* •under, the terms of the Act under which the State 
took possession of the ferry properties the fe-rry com~ 
pany is entitled to receive reasonable, proper and lawful 
compensation for the use of its properties by the State. The 
· ferry eompany and the State Hig·hway Commissioner have 
made several ·bona, fide efforts to agree upon the determina-
tion of said compensation but have been unable to l'Nlch an 
agreement. On October 14, 1946, the ferry company filed its 
petition in the Circuit Court of the Citv -0f Norfolk reciting 
the inability of the parties to agree u°pon a basis of com-
pensation and asking· that the Court ,determine the basis of 
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past and future compensation to be paid for the use of the 
properties. 
It was contended by the ferry company in its petition that 
the compensation contemplated should be determined by an 
. accounting between the parties in which the gross revenues 
resulting· from the operation of the ferries should be stated 
and from which there should be deducted the reasonable and 
proper costs of operation and.maintenance, and that the bal-
ance should be held to be the reasonable, proper. and lawful 
compensation to be paid .the ferry company for the use of its 
properties. . 
To the petition of the ferry company, the State High-
5• way Commissioner, your petitioner, filed an •answer al-
leging that due to the labor disputes between the com-
pany and its employees the ferry properties were for ap-
proximately three weeks prior to the time the State took pos-
session of the same, and ever since such time have been, with-
out value to the company in the conduct of its regular l:msi-
ness. Said Answer denied that the State took possession of 
the properties as agent for the company or that it operated 
the same for its benefit. Your petitioner further alleged in 
said Answer that the revenues derived from the charges, 
tolls or rates required by the statute to be collected by the 
State Highway Commissioner had produced funds over and 
above operating and maintenance costs far in excess of a rea-
sonable, proper and lawful compensation for the use of the 
ferry properties, which your petitioner contended could 'only 
be determined by allowing a fair rental charge, not to exceed 
the legal rate of interest of six per centum per annum upon 
the value of the properties plus a proper allowance for wear 
and tear resulting from the use of said . properties. 
The Circuit Court, upon consideration of the petition of 
the company and the Answer of the State Highway Com-
6e missioner ruled as a matter of law that the •compensa-
tion to be paid the company for the use of its proper-
ties should be determined in accordance with the contention 
of the company and that the company was entitled to all of 
the net revenues received by the State from the operation of 
the fel'l'y properties. Your petitioner, feeling ag·grieved by 
said decision because of the errors committed as hereinafter 
set forth, tberef ore prays that an appeal be· granted as pr·o-
vided by Chapter 39 of the Acts of Assembly of Virginia of 
1946 from this judgment of the Circuit Court of the City· 
of Norfolk, Virginia, entered on October 26, 1946, by ,vl1ich 
the rig·hts of the parties vi1ere so adJudicated. 
• 
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ASSIGNMENTS OF ERROR.. 
I. 
The Court erred in ruling as a matter of law that the com- . 
pensation .to which the Chesapeake Ferry Company is en-
titled is to be determined, both as to past and future com-
pensation, by an accounting between the parties in which the 
gross revenues resulting from the operation of said ferries 
by the State Highway Commissioner shall be stated and from 
which there shall be deducted the reasonable and proper 
7* costs of operation *and maintenance, including· therein 
any reasonable out-of-pocket expenditures made on ac-
count of said operation and maintenance by said Commis-
sioner, together with any reasonable overhead charges in.; 
curred or paid by him and allocable to saiµ operation, and 
that after deducting said amounts from said revenue, the 
balance remaining shall constitute a reasonable, proper and 
lawful compensation for the use of the ferry company's prop-
erties by the State Highway Commissioner. 
II. 
The Court erred in fa~ling to rule that the compensation 
to which the Chesapeake Ferry Company is entitled should 
be determined by allowing a fair rental charg·e not to exceed 
the leg·ai rate of interest of six per centum per annum, upon 
the value of the properties plus a proper allowance for wear 
and tear resulting· from the use of said properties. 
8* *SUMMARY OF ARGUMENT. 
There is but one question presented by this case and that 
is what is the proper basis for the determination of the com-
pensation to be paid the Chesapeake Ferry Company for the 
temporary use of its properties by the State. 
Your petitioner contends that the basis proposed by the 
company and adopted by the Circuit Court is clearly er-
roneous and that the basis proposed by your petitioner is the 
only proper one which should be adopted. Our argument 
will undertake to maintain the following propositions, which 
will be discussed in the order set forth below: 
• 
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I. 
The State Highway Commissioner is not operating the' 
ferry properties as agent for the Chesapeake Ferry Com-
pany. 
II. 
The basis of compensation to the Ferry Company should 
not. be the net revenue derived from the operation of the 
ferries by the State. · 
m. 
The Chesapeake Ferry Company is only entitled to a fair 
interest charg;e upon the value of its properties plus a proper 
allowance for wear and tear resulting from the State's use 
of the same. 
~ARGUMENT. 
I. 
The State Highway Comniission.er Is Not Operating the 
Fen·y Properties as .Age'l1,t for the Chesapeake 
Ji'erry Cmnpany. 
The decision of the Circuit Court was in effect a holding 
that the State Highway Commissioner, in taking possession 
of the ferry properties of the Chesapeake Ferry Company, 
acted as an agent or custodian for the ferry company and is 
operating the ferries across Hampton Roads for the benefit 
of the ferry company. This is a misconception of the act 
under which the State took possession of the ferries. 
Section 1 of Chapter 39 of the Acts of Assembly of Vir-
ginia of 1946 defines the word ''ferry'' as '' any business or 
enterprise conducted for private profit in the normal course 
of which motor vehicles are transported by steamboats or 
other vessels across any waters within the State under su,ch 
circumstalf/Jces that the operation of sanie serves or fitnctions 
as a comiectin.(J link between highways which are a part of 
the State Highway Systeni, and which service enables the 
continuation or resumption of travel by the operator of any 
such vehicle over said highwa.ys on, the opposite side of said 
ivaters". (Italics supplied.) 
1041< •section 2 of said act provides that, whenever the 
-~ 
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owner or operator of such a ferry is unable or um\rilling 
for any reasMb (not merely labor disputes), to operate the 
· same, the State Highway Commissioner, in the exercise of 
the power of eminent domain, may acquire such ferry for 
temporary use in, connection with the State Highway System. 
Section 3 provides that before such ferry is taken the normal 
operation of the same must have been so interrupted, cur-
tailed, or suspended, as to result in a serio-its obstriwtion to 
the use and operatio1i of the State High1vay System. Section 
4 provides that, '' upon delivery to him of possession of any 
suc]1 ferry and properties, it shall be the duty of the Com-
missioner, by and through his agents and employees, to op-
erate the same for the accoitnt of the State Highway DezJart-
ment in such manner as will best meet am.d satisfy the public 
needs and f ac-ilitate the operation and use of the Bta.te H i,qh-
way System. He shall collect the same charges, tolls or rates 
as were last customarily imposed by the ferry before de-
livery of such possession, and va.y the smne -irdo the State 
Treasury for credit to the Highway funds'·'. (Italics sup-
plied.) 
Section 6 provides that, "The owner or operator of 
11 * said ferry shall be entitled to receive *reasonable, 
proper and lawful compensation for the use of the ferry 
and other properties by the State and shall be paid same out 
of the State Highway funds in the State Treasury. In the 
event the Commission and owner or operator are unable to 
agree upon the amount of such compensation either party 
in interest may file a petition in any court ·mentioned in sec-
tion three hereof for the purpose of having· the same judi-
cially determined''. . 
Tlrnse provisions show clearly that possession of the fer-
ries was taken by the State to be 01ierated to meet and sat. 
isfy the needs of the travelling public using the State High-
way System. 
In this case the operation of· the ferries of the Chesapeake 
Ferry Company was suspended because of a labor dispute 
between the company and its employees. The purpose of 
the State in taking possession of the ferries was not for the 
purpose of breaking this strike or of adversely affecting the 
rights of either parties to the dispute. If such had been the 
purpose of the legislation, the same would have been invalid 
as authorizing the exercise of the power of eminent domain 
fo1 a private purpose. The purpos~ of the legislation and 
the taking was to insure tba t a necessary public service be 
performed. 
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12• *The effect 'of the ruling of the Circuit Court, how-
ever, is to enable the Chesapeake Ferry Company to 
carry on its dispute with its employees and at the same time 
receive all of the income resulting from the operation of the 
ferries just as would have been the. case if it had been able 
to continue the operation of its business without interrup-
tioa · 
It is quite apparent also, that if the Virginia Statute had 
provided for your petitioner to operate the ferries as ag·ent 
for the company it would have been a clear violation of the 
National Labor Relations Act in that it would have interfered · 
with the rights of collective bargaining guaranteed to mem-
bers of labor unions by that act. State statutes conflicting 
with that act have been held by the United Sttaes Supreme 
Court as unconstitutional under the commerce clause because 
Congress bas occupied the field of regulating labor relations 
· in such cases. Hill v. Florida, 325 U. S. 538. · 
*II. 
The Ba.sis of Co111,pensa.tion to tlur Ferry Conipany .8houlcl 
Not Be ·the New Reven-·ues Derived from the Opera-
tion of the Perries by the State. 
The Circuit Court held that Chapter 39 of the Acts of As-
sembly of Virginia of 1946 contemplates that the Chesapeake 
Ferry Company should be pa_id as compensation for the use 
of its properties all of the revenue collected by the State 
from the operation thereof less all reasonable and proper 
costs of operation and maintenance. 
There is not only no justification for such interpretation 
of said act of the General Assembly but such a principle is 
contrary to all rules governing the exercise of the power of 
eminent 'domain. The act provides that the tolls collected 
by the State Hig·hway Commissioner should be paid into the 
State Treasury for credit to the Highway funds, not that 
they be paid into any special fund to be held for the benefit 
of the Chesapeake Ferry Company. 
Tl1e act further provides that the owner of the ferry shall 
. be entitled to receive reasona.ble, proper and la;wful compen-
sation for the use of the ferry which shall he paid out of the 
. State highway funds in the State Treasury. In no part 
1~·» of the act is it provided *that the owner of the ferry 
· should be paid the net revenues resulting from the op-
eration of the same by the State. That this was not con-
sidered to be the proper measure of compensation is clearly 
-- i.lii/i[ 
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indicated in the lang1.iage of Section 6 of the act which reads 
as follows: 
'' * * • In the event the Commissioner and the owner or 
operator are unable to agree upon the mnount of such com-
pe1isation either party in interest may file a petition in any 
court mentioned in section three hereof for the purpose of 
having· same judicially determined. * *. · * '' 
If it had been the intention of the legislature that there 
should simply be an accounting after which all net 1·evenues 
should be p.aid to. the owner o.f the fer1:·y, there would have 
been no reason for providing for negotiation between the 
parties regarding_ the amount of compensation. Moreover, 
it would have been a simple matter to have stated such in-
tention expressly. 
A novel situation is presented by this case in that the State, 
in operating the ferries, has colleeted tolls resulting- in ~ 
profit over and above operating expenses and maintenance 
costs, which is unusual in State Highway operations. 
15* This, no doubt, *caused the Court below to adopt the 
rule announced by it, but it really l1as nothing at all to 
do with the question of the amo.unt of compensation·to which 
the ferry company is entitled. 
It m~y be conceded that the legislation authoriizng the 
temporary taking of the ferries was not enacted with the end 
in view that the State should make a profit from the opera-
tion 0f the ferries. However, it cannot be known in advance 
whether a profit will be made in any such ope1·ations in which 
the State may engage. Quite possibly operation by the State 
may, even in this case, result in a financial loss. Would the 
owner of· such a ferrv then contend for the method of com-
pensation determined° by the court below f "\Vould the. Courts 
hold in such event that no consideration at all would be rea-
sonable, proper and lawful compensatio11, o,r that. the ferry 
company shoulcl reimburse the State for the losses sustained 7 
The fact that the making of a. profit by the State was not 
the purpose of the legislation does not mean that if a profit 
is made it should be paid to. the owner of the ferries who 
admittedly was not able to furnish the public service 
t6* it was. under obligation to *furnish. The answer is that 
whether the operation of the ferries by the State pro-
duces income over and abo.ve operating expenses or results 
in a :financial loss has no bearing upon the compensation 
which should be paid the Chesapeake Ferry Company. Th~ 
novel situation which appears to exist in this case is one 
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which does not effect the principle governing· the determina-
tion of the payment of compensation when the power of emi~ 
nent domain is exercised. 
That the net income received by the State from the opera-
tion of the ferries is not the true criterion for determining 
the compensation to be paid is readily perceived when it is 
realized that the income derived from such operation is the 
product, not only of the operation of the ferries alone but 
of the operation and maintenance of the State Highway Sys-
tem as a whole of which the ferries are but connecting links. 
It is only by virtue of the fact that the State highways 1ead-
ing to and from the termini of the ·ferries are maintained 
by the State that the ferries have any income producing ca-
pacity at all. It is the traffic flowing generally over the 
highways and streets of the State that produces the income 
derived from the operation of the ferries. If the loca-
17* tions of those highways *were changed there would be 
no such income. The Chesapeake Ferry Company has 
no vested rights in that traffic and the income derived by the 
State from the operation of the ferries as a part of its high-
way system is not the measure of compensation which should 
be paid to the company. 
Moreover, it should be remembered that in this case the 
State did not take over a going concern. The ferries were 
not in operation and it was only because the company was 
unable to opera~e them that the State. Highway Commissioner 
was authorized to take possession of the properties. The 
State did not take over a going business but simply took 
possession of idle physical properties which the company 
was unable to put to productive use in the conduct of its 
business. The company is entitled to receive reasonable, 
proper and lawful compensation for the use of the proper-
ties, but the question is what was the value to the company 
of such properties for the time they are held by the State 
and not the ·amount of income received by the State from the 
operation of the ferries. 
. . 
«<Jn 18 Am. Jur. at page 881, the following is stated as 
is• to the measure of compensation when property is taken 
by the exercise of the power of eminent domain: 
"The value of the land taken to the party taking it is not 
the test of what should be paid, nor· should tl1e fact that 
the land is desired or needed for a particular public use be 
considered when it is taken for that use. It is the value to the 
owner, or the loss caused to him, and not the value to the con-
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demnor, that is to be taken into consideration. The necessi-
ties of the public or of the party seeking to condemn land can-
. not be taken into consideration in fixing its value.'' 
See also 29 C. J. S. at page 1028. 
In Burger v. State Female Norma'l School, 114 Va. 491, 
this Court held proper the refusal of an instruction asked for 
by the landowner which would have directed the commis-
sioners "to consider as an element of compensation the special · 
adaptability of the property to the particular use for which 
it is to be taken; its capability of being made available to the 
necessities of the Normal School, and the value to that school 
for its purposes.'' The Court said: 
''Its availability for the uses of the Normal School was 
one of the elements proper to be considered by the commis-
sioners along with all the other uses to which it was adapted, 
but the object was not to * ascertain the valite to th.e 
19# scho.ol for its purposes, but to ascertain the fair market 
value of the property, so tl\at just compensation might 
be made and a full and perfect equivalent given for the prop-
erty taken. In the instruction offered and refused the atten-
tion of the jury is unduly directed to the necessities of the 
condemnor, the Normal School, and the commissioners, under 
that instruction, in ascertaining the perfect equivalent for the 
property taken by finding its market value for all the pur-
poses to which it might be adapted, 1with .their attention 
directed to and fixed upon the necessities of the Normal 
Bc.hool, might well have been disposed to regard that as the 
chief element for their consideration." 114 Va. 499. (Italics 
supplied.) 
As pointed out in that direction, the availability of the 
property 'for the uses of the condemnor may be considered as 
a factor in determining the market value of the property, 
but its value to the condemnor is not the primary subject of 
inquiry. In_the case at bar, the Circuit Court made the value 
of the use of the property to the State,-that is the net reve-
nues collected by it in such use-the sole measure of the com-
pensation to be paicl·the Chesapeake Ferry Company. This is 
obviously contrary to the principles which should be applied 
in determining the proper compensation to be paid. 
J. A. Anderson v. Chesapeake Ferry Co. 11 
*III. 
The Chesapeake Ferry Company Is Only Entitled to a Fair 
Interest Charge Upon the Value of Its Properties 
Plus a P·roper ..Allowance for Wear and Tear 
Res·ultinp from the State's Use of 
the Same. 
In this case there has been no permainent taking of the 
property of the Chesapeake Ferry Company. The State has 
taken possession of the property fo1: temporary use only dur-
ing the period the owner is unable to furnish normal ferry 
service. If there existed any rental market for the ferry 
properties or if they had any useful value to the ferry com-
pany the criterion for determining the just compensation to 
be paid for the use of the properties would be clear. . 
There have been few cases involving the temporary taking 
of property and none of them involve a situation quite like 
the one presented here. The cases which have been decided 
hold that the owner of property taken for a temporary period 
is entitled to the rental value of the property or the value 
to the owner of the use ·of the property for the time during 
which it is held. 
In Egan v. City of Philadelphia, 164 Atl. (Penn.) 813, :where 
land was taken for t<~mporary use for exposition purposes in 
'!Onnection with a celebration of the city,.s sesqui-centennial 
the court said: 
21 • fi<''The principles involved and governing are the same 
whether there be a permanent taking or one for tem-
porary use only. In the former the fair market value is to be 
ascertained, in the latter, the fair rental value. Plaintiff is, 
of course, entitled to 'just compensation', but that must be 
based on rental value, and not speculative in character.~ • •." 
164 Atl. 814~ 
In Louisville db N. R. Co. v. R. E. E. De Montluzvn Co., Inc., 
116 So. (La.) 854, where land was taken temporarily, the 
court said: 
"We are satisfied, however, that the jury clearly erred in 
considering the expropriation of parcel No. 2 as a permanent 
expropriation, and in allowing damages therefore to the prop-
erty when, as a matter of fact, plaintiff company sought and 
acquired nothing but the temporary use of this property, and 
returned the property to defendant, the owner, after 15 
months. 
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"At most, defendant ·is entitled to a fair rental for the 
occupancy of parcel No. 2 by plaintiff company during that 
period. · 
'' Esti1nati11g the 705 feet of fi·ontage of this parcel on the 
Chef at the established price of $5 per foot, the value of 
the entire tract would be $3;525. Allowing 8 per cent on 
this amount as a yearly rental; defendant should recover of 
the plaintiff company the sum of $352.50 and nothing more, 
for the use of this property.'' 116 So. 856. 
22* *(The amount of co11ventioual interest was limited 
to 8% in Louisiana. See Section 2924 of the Louisiana 
Civil Code.~· · I 
In In te Condemnation of Lands for Milita1;y Camp, 250 
Fed. 314, whei·e land ,vas taken for temporary military pur;. 
poses the court said: 
'' The owner is entitled to the rental value of his property, · 
if it is tillable or occupied. If it appears from evidence at the 
trial that the improvements on a tract of land will necessarily 
have to be destroyed either wholly or in part; the o,vner 
is entitled to compensation for their value, and in such cases 
the rental value will be for the land, without these improve-
ments. By improvements I refer to houses, fences, barns, and 
other buildings. 
"If the land is wild, and not subject to cultivation; the rental 
should be the ·prevailing rate of interest on its fair value." 
250 Fed. 315. 
In Pierce v. Platte V a,lley Public Power and Irrigation Dist., 
11 N. W. 2d (Neb.) 813, the court held that. where land was 
temporarily taken or damaged, the measure of compensation 
was what the pt·operty was fairly worth for the time while 
it was held, citing 29 C. J. S. Eminent Domain, §142. In that 
case the court, relying upon an earlier Nebraska case, held 
the measure of damag·es · was the value of the crops which 
could have been grown upon the land by the o'wner during the 
period the land was held. 
*The case presented by this reeord involves the tern .. 
23* porary taking of property which had no normal rental 
market. Moreover, it was without value to the Chesa-
peake Ferry Company in the conduct of its regulai· business. · 
At the time the State Highway Commissioner filed his peti-
tion to secure possession of the ferries, their operation by the 
ferry company had been suspended for a period of approxi-
mately three weeks due to labor between the company and its 
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employees. During all of said time the properties were idle 
and productive of no benefit or revenues to the company. In 
fact the necessary care and maintenance of them to prevent 
deterioration imposed a substantial :financial burden on the 
company. 
Furthermore, insofar as the company is concerned, the 
ferry properties have been idle during all of the time that the 
State has held possession of the same. Under Chapter 39 of 
the Acts of Assembly of Virginia, the company can, at any 
time it is able and willing· to resume normal operation. of tlie 
ferries, secure the return of its properties. However, due to 
the continuance of its labor disputes, the company has been 
and still is unable to assume its obligation of rendering 
24* normal ferry *service. If the State had not taken pos-
session of the properties, the company not only would 
not have received any return on its properties, but would have 
suffered material loss due to continuing administrative and 
maintenance costs. . · 
Thoug·h the company itself has been unable to put its prop-
erty to a productive use, the use of the property by the State 
does, of c01;irse, have a substantial value and the company is 
entitled to receive just compensation from the State for same. 
However, there is no justification for a claim by the com-
pany that it is entitled to compensation for the ferries as a 
going concern or that it is entitled to the benefits of· the op-
eration by the State. Insofar as the ferrv companv is con-
cerned, the ferries were not a going concern and there exists 
a continuing inability on the part of the company to make 
them such. It is only by virtue of tlle exercise of the sov-
ereign power of the State that the operation of the ferries 
continues. The company cannot, while it contin.ues to con-
fess its inability to operate the ferries, claim that it is en-
titled to t:pe proceeds from the operation by the State. 
The fair return upon the property while being used by the 
State, to which the company is entitled must be limited to 
the legal rate of interest upon its use. *Such compen-
25* sation is fair., proper ai1d just because the company is 
not bein~ exposed to the hazards of operation. Even 
if the compan)r was operating· the ferries it would be in the 
capacity of a public utility for which service it wot1Id be en-
titled to receive only fair, just and reasonable compensation. 
In Alexandria Wa.fer Company v. City of Alexa.ndria., 168 
Va. 512, 608, it was held that the fixing of rates for a public 
utility which yielded to it a net annual return of 4.98 per 
centum upon its investment was not a con:fication of its prop-
erty and did not deny due process of law. If the allowance 
of such a return is reasonable and just compensation when 
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the company itselt operates the facilities, a fortiori a return 
of six per cent plus an allowance for wear and tear, is a rea-
sonable, proper and lawful compensation for the use by the 
State of idle properties which the company is unable to op-
erate in order to discharge its legal duties ancl obligations. 
CONC~USION. 
It is respectfully submitted, therefore, that the Circuit 
Court of the City of Norfolk erred in adopting the criterion 
proposed by the Chesapeake Ferry Company *for the 
26~ determination 9f the compensation due it for the use of 
its facilities and in not adopting the criterion pr,oposed 
by the State Highway Commissioner. 
PRAYER. 
Your petitioner, therefore, prays that an appeal and swper-
sedeas to the decree entered on the 26th day of October, 1946, 
by the Circuit Court of the City of Norfolk, Virginia., may be 
awarded him, that all the matters in said decree involved may 
·he reheard, and that the said decree may be reversed and this 
cause remanded. · 
STATEMENT REQUIRED BY RULE ·9. 
Counsel for J. A. Anderson, State Highway Commissioner 
of Virginia, state that a copy of this petition waR on the 12th 
day of December, 1946, mailed to opposing counsel in the trial 
court, and that this petition was filed on the 12th day of De-
cember, 1946, with the Cle;rk of the Court at Richmond, and 
further that, should an appeal be awarded, this petition is 
adopted as the opening brief on behalf of J. A. Anderson, 
State Highway Commissioner. 
27,r, ,»ORAL HEARING REQUESTED ON PETITION. 
I 
Counsel for J. A. Anderson, State Higl1way Commissioner, 
desire to state orally the reasons for reviewing the decision 
complained of and respectfully request that opportunity be 
afforded therefor. 
J. A. ANDERSON, 
State Highway Commissioner, 
By ABRAM P. ST ... \.PLES, 
Attorney General, 
WALTER E. ROGERS, 
Assistant Attorney General. 
Richmond, Virginia, December 12, 1946. 
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I, Wal.ter E. Rog·ers, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that in my 
opinion there is error in the decree entered on the· 26th . 
28* day of October, 1946, in the Circuit * Court of the City 
of Norfolk, Virginia., against J. A. Anderson, State 
Highway Commissioner, in favor of the Chesapeake Ferry 
Company, as set forth in the foregoing petition, for whicll 
the same should be reviewed by the Supreme Court of Ap-
. , peals of Virginia. 
\ 
WALTER E. MGERS. 
Received December 12, 1946. 
Jan. 10, 1947. Appeal and supersedeas awarded by the 
court. No bond required. 
M. B. WATTS, Clerk. 
RECORD 
VIRGINIA: 
M. B. W. 
Pleas before the Circuit Court of the City of Norfolk, 
at the Courthouse thereof, on the 26th day of October, in 
the year 1946. 
Be it remembered, . that heretofore, to-wit: In the Cir-
cuit Court of the City of Norfolk, on the 22nd day of Febru-
ary, 1946, came the complainant, J. A. Anderson, State High-
way Commissioner, and :filed his petition ag·a_inst the Chesa-
peake Ferry Company, defendant, in the following words and 
fig·ures, to-wit: 
Virginia: 
In the Circuit Court of the City of Norfolk. 
J. A. Anderson, State Highway Commissioner, 
v. 
Chesapeake Ferry Company. 
! : 
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IN CHANCERY. 
To the Honorable Clyde H. iJ acob, Judge of said Court : 
The· petition of. J. A. Anderson, State Highway Commis-
sioner, would respectfully ·show to the Court the following 
facts as the basis of this petition : 
A.n Act was passed by the General Assembly of Virginia 
on February 21, 1946, and was approved by the Governor of 
Virginia on February 22, 1946. The A.ct was passed in pur-
suance of Senate Bill No. 249, a copy of which, to which is at-
tached· the certificate of E. Griffith Dodson, Keeper of tlle 
Rolls of the State, showing the enactment and the 
page 2 ~ approval of the Governor, is herewith filed as Ex-
hibit A, which your petitioner asks be read. as a 
part of this petition. 
. The Chesapeake Ferry Company is the owner and opera-
tor o_f two ferries across Hampton Roads, each of which 
forms an important connecting link between roads in the 
Virginia State Highway System. One of said lines operates 
between Old Point and Willough"by Spit and the other be-
tween Newport News and Pine Beach. Both southern termini 
are located in the City of Norfolk. 
For a period of two weeks or longer the operation of said 
ferries has been suspended because of the inability or un-
willingness of the said owner and operator to operate same. 
The suspension of said operation constitutes a sedous ob-
struction to the use and operation of the State Highway Sys-
tem, as well as to serious inconvenie1~ce to the public gen-
erally, and especially to citizens who make regular and con-
stant use of the ferries. 
Your petitioner, acting under the authori_ty of the pro-
visions of an Act of the General Assembly approved Feb-
ruary 22, 1946, has notified the Chesapeake Ferry Company, 
the owner of the said ferries, that, in his opinion, the normal 
operation of the said ferries has been so interrupted, cur-
tailed, impaired, and suspended as to result in a serious ob-
struction to the use and operation of the State Highway Sys-
tem, and has requested the delivery to him and his agents of 
possession of said ferries, fa_cilities, and equipment, docks 
and wharves, used in connection with such operation. The 
notice was given to the said owner on February 22, 
pag·e 3 } 1946. The original of said notice showing the serv-
ice thereof is hereto attached as a part 'of this pe-
tition, marked "Notice''. 
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It is further shown that the Governor gf Virginia has ap~ 
proved the actidn of your petitioner in th~ premises and ;tms 
endorsed his approval in wtitin~ on tht! said notfoe. It is 
also further shown that the said bwtter has failetl and re.: 
fused to comply with the said r~quest. 
Your petitioner furthet allegM that the said. A~t ittthtlt~ 
izes your petitiouet to file this petition iii Your Honor's 
Court for a rule against the said owner to sliow eilus@ why 
the said ferries and other properti~s should 11ot be delivered 
to your petitioner and his agents. . 
Your petitioner, therefore,. prays that a rule may issue 
against the said Chesapeake Ferry Company to show cause 
why the possession of the said_ ferries, facilities and equip-
ment, docks and wharves, as defined in the said Act, shall 
not be delivered as requested. Your petitioner pr!ty!:i a:lso 
for general relief. 
Respectfully, 
. . _J • . A. ANDERSON, 
State Highway Commissioner. 
ABRAl\f P. STAPLES, 
Attorney General, 
EDWIN B. JONES, 
Assistant Attorney General, 
Counsel for Petitioner. 
The following· notice was filed on the 22nd day of Febru-
ary, 1946. 
Chesapeake Ferries, 
},ebruary 22, 1946 .. 
page 4 ~ Chesapea~e Ferry Company, 
Norfolk, Virginia. 
Attention: 1vfr. Arthur Hitch 
Dear Sirs: 
. In my opinion the normal operation of the ferries between 
';Newport News and Pine Beach tn Norfolk and between Old 
Point and. w·moug-hby Spit in Norfolk has been so inter~ 
rupted, curtailed and suspended as to result in a serious ob-
stru_ction to the use anq operation of the Highway system. 
Therefore, in accordance with the provisions of an act 
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passed pursuant to House Bill No. 408 by the General As-
sembly on February 21, 1946, and approved by the Governor 
of . Virginia on February 22, 1946, and as authorized by the 
written apprqval of the Governor on February 22, 1946, I,. 
as Highway Commissioner, request that you deliver to me or 
my agents forthwith all ferry ·boats, docks and wharves, fa-
cilities, equipment and other. ferry property now under your 
control and normally used in the operation of said ferri~s 
between Newport News and Pine Beach in Norfolk and be-
tween 91d. Point and Willoughby Spit in Norfolk. 
ary, 1946 .. 
Sincerely yours, 
(Signed) J. A. ANDERSON, I 
Commissione1·. I 
(Sig·ned) WM. M. TUCK, Governor. 
I accept service of -the within notice. 
CHESAPEAKE FERRY COMP ANY, 
By ARTHUR HITCH, President. . 
page 5 } And on the same day, to-wit: In the Circuit 
Court aforesaid on the 22nd day of February, in 
the year 1946 •. 
Virginia: · 
In the Circuit Court of the City of Norfolk, on the 22nd 
day· of February, in the yeai.· 1946. 
J. A. Anderson, State Highway Commissioner, 
v. 
, Chesapeake Ferry Company. 
UPON A PETITION. 
J. A. Anderson, State Hig·hway Commissioner, this day 
filed his petition under an Act of the General Assembly 
passed February 21, 1946, and approved by the Governor on 
February 22, 1946, asking for a rule against the Chesapeake 
Ferry Company to show cause why the Old Point and Wil-
loughby Spit and the Newport News and Pine Beach Fer-
ries, and the properties used in connection with the opera-
tion of both thereof, should not be delivered into the pos-
session of the State Highway Commissioner purst:ant to the 
_terms of said Act. 
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It is therefore ordered that the Chesapeake Ferry Com-
pany do appear forthwith before this Court and show cause 
why tl1e prayer of the said petition should not be granted. 
Service of a copy of this order upon the Chesapeake Ferry 
Company shall be sufficient service . 
.And at another day, to-wit: In the Circuit Court afore .. 
said 011 the 25th day of February, in the year 1946. 
Virginia: 
In the Circuit Court of the City of Norfolk, on the 25th 
day of February, in the year 1946. · 
page 6} J. A. Anderson, State Hig·hway Commissioner, 
v. 
Chesapeake Ferry Coinpany. 
IN CHANCERY. 
This day came the Chesapeake Ferry Company, the defend-
ant herein upon wl1ich a copv of the show cause order or rule 
entered herein on February "'22nd, 1946, had been served, and 
by its counsel :Qled in open Court its answer to the petition 
and the exhibits attached of J. A. Anderson, State Highway 
Commissioner, and there was also present the said petitioner 
l1erein. Whereupon the <:Joui-t heard argument of counsel and 
after a consideration of the facts and the issues ·of law pre-
sented thereby is of the opinion and doth decide : 
That the General Assembly of Virginia passed an act on 
February 21st, 1946, which was approved by the Governor on 
February 22nd, 1946, which authorizes the State Highway 
Commissioner to take possession of and operate privately 
owned .ferries such as those owneq. by the Chesapeake Ferry 
Company when the normal operation of such ferry has been 
so impaired or suspended as to result in a serious obstruc-
tion to the use and operation of the State Highway System; 
and 
That the Chesapeake Ferry Company is the owner and op-
erator of two ferry lines across Hampton Roads, one be-
tween Old Point and Willoughby Spit, and the other between 
Newport News and Pine Beach, the second named terminal 
in each case being in the City of Norfolk, Virginia, each of 
which ferry lines is an important link between highways which 
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are a part· of the State Hig·hway System; and 
page 7 ~ That the operation of the said two ferry lines 
has been suspended for two weeks or longer by the 
inability or unwillingness of the said owner to operate the 
same, and that such failure of operation has resulted in a 
serious obstruction to the use and operation of the State 
Highway System; and 
That, proceeding under the provisions of said act the State 
Highway Commissioner, with the approval of the Governor., 
has heretofore given notice to the Chesapeake Ferry Com-
pany that the suspension of the operation of the ferries has 
resulted in a serious obstruction to the use and operation of 
the said system of highways, and has _requested the said owner 
to deliver to him the said ferries and properties used in the 
.operation thereof, which request bas lJeen refused; 
Accordingly the Court doth adjudge, order and decree that 
said Chesapeake Ferry Company shall deliver the possession 
of the said ferries with all facilities and' equipment, dock~ and 
wharves and other property necessary or proper in connec-
tion with the operation of the same, pursuant to the act of 
the General Assembly of Virginia approved February 22nd, 
1946, to the State Highway Commissioner, who shall rcecive 
and operate the same pursuant to the provisions of said net. 
It is further adjudged, ordered and decreed as follows: 
1. The State Highway Commissioner, before taking over 
any of the property of said Chesapeake Ferry Company, pur-
suant to this order, shall~ in conjunciion with the representa-
tives of said Company,, cause to be made a true and 
page 8 ~ complet~ inventory of all of 8Uch property with a 
brief description of its then condition, and upon re-
ceiving possession of the same shall giYe to said Company a 
receipt evidencing its delivery. 
2. That in order to provide a reasonable, proper and law-
ful compensation for the use of said ferries and other prop-
erties by the State Highway Commissioner, he and the Chesa-
peake Ferry Company shall, within thirty (30) days· of the 
entry of this order, agree upon the amount of such compensa-
tion to be paid by the State Highway Commissioner to said 
Chesapeake Ferry Company, and iu the event of failure so to 
agree, either party in interest may file a petition in this Court 
for the purpose fo having the same judicially determined, with 
the right at any time by agreement of the parties to change · 
said amount if circumstances so justify, with the same right 
of either party in interest to file a petition in this Court for 
the purpose of having- the same judicinlly determined in the 
event of failure to ag;ree upon said amount. 
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3. The compensation to be paid by the State Highway Com-
missioner to Chesapeake Fer1·y Company shaJI, during the 
period of operation pursuant to this order, be paid not later 
than the tenth of each month dnring the period of said op-
eration, on account of the previous moJ1th's ope1~ation. 
4. Said State Highway Commissioner, during snch pe.riod 
as he may- operate said ferries and appurtenances pur·suant 
to this order, shall maintain the physieal properties in rea ... 
sonably similar order and condition to that in which they 
are at the time of taking possession and shall re-
page 9 } tum the same., in like order and condition as· re-
ceived, to said Chesapeake Ferry Company, reason-
able wear and tear'excepted. 
5. The duly authorized :rep:resentative or representatives 
of Chesapeake Ferry Company shal1 lilave the liight of access 
to the properties of said Company, for the pm .. pooe of in.spec .. 
tion, at all reasonable times. 
6. The State Highway Commissioner, in the ope:ratiom of 
the said ferries pursuant to this o.l"dei,·, shall comply with all 
Govemment regulations incident to the operation of the same 
and shall either procure or continue all insnranoo of the char-
acter and amounts now maintained by Chesapeake Ferry Com-
pany on its properties and shall pay and discharge,. as a par~ 
of the operating expenses, all taxes, rates and assessments 
upon said properties or the operation thereof so far as may 
be required by lawful authol'ity of the S.tate Highway Com-
missioner during his operation of the said f er:ries pursuant 
to this 01·der. 
The following is the answer filed by the foregoing decree: 
ANSWER. 
This respondent, reserving to itself the li.>ene:fi.t of all just 
exceptions to said petition, for answer thereto, or to so mucb 
thereof as it is advised it is material it should answer, an-
i;;wers and says : · 
That the allegations of the said petition are true to. the best 
of respondent's knowledg·e, information and b~lief. 
· page 10 } And now having fully · answered said petition 
... . this respondent prays to be hence dismissed with 
its reasonable costs by it in this behalf expended. 
CHESAPEAKE FER.RY COMP ANY 
By ARTHUR HITCH, President. 
,JOHN B. JENKINS, JR. 
TAZEWELL TAYLOR. 
Counsel for Chesap·eake Ferry Company. 
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And at another day, to-wit: In the Circuit Court aforesaid 
on the 14th day of October, in the year 1946. 
This day Chesapeake Ferry Company filed its petition pur-
suant to the provisions of Section 2072 (33), paragraph 6, of 
the Code of Virginia, and of the order entered in accordance 
with said statute by this Court on February 25, 1946, in the 
above entitled proceeding, praying that a copy of the said pe-
tition be served on said party and that he be requested to ap-
pear and answer the same. 
On consideration of said petition, it is adjudged, ordered 
and decreed that the Clerk of this Court do certify a copy of 
said petition and of this order to the Sergeant of the City ,of 
Richmond for service upon J. A .... i\.nderson, State Higlnvay 
Commissioner, who is ordered to appear and answer said peti-
tion within ten days from the service of said order upon him; 
and do all such other things as may be necessary to protect 
his interest. · 
And this matter is continued. 
page 11 } The following petition was filed on the 14th day 
of October., in the year 1946. 
The undersigned, Chesapeake Ferry Company, files this, its 
petition in this Court asking that this Court determine the 
amount of compensation which it is entitled to receive from 
the State Highway Commissioner under the provisions of 
Sec. 2072 (33) of the Code of Virginia, and in support of said 
petition makes the following allegations: 
1. That the said J. A . .Anderson, State Highway Commis-
sioner, defendant to this petition, acting pursuant to the pro-
visions of Section 2072 (38) of the Code of Virginia, on Feb-
ruary 25, 1946, filed his petition in this Court asking· for a 
rule against this petitioner requiring it to show cam~e why 
possession of its ferries and facilities and properties should 
not be delivered to the said petitioner, and that acting pursu-
ant to said petition, this court on the said day in the above 
entitled proceeding· entered an order directing your petitioner 
to deliver possession of said ferries with all facilities and, 
equipment, docks and wharves and other property necessary 
or proper in connection with the operation of the same, pur-
suant to the provisions of said Act. 
2. That your petitioner immediately after the entry of said 
order complied with the t(lrms of said order and delivered the 
propei·ties therein enumerated to the State Highway Com-
. missioner., wl10 has operated tlrn said properties in conformity 
with the provisions of the said Act. 
J. A. Anderson Y. Chesapeake Ferry Co. 23 
· 3. That the said order of February 25, 1946, in 
pag-e 12 } its second paragi·aph, directed the State Highway 
. . . Commis~ioner and Chesap~ake Ferry Company 
withm thirty days from the entry of said order to ag·ree upon 
the amount of compensation to be paid by the State Highway 
Commissioner to said petitioner, and that in the event of fail-
ure so to agree, either party in interest might fi]e a petition 
in this Court for the purpose of having the same judicially 
determined, with the right at any time by agreement of the 
parties to change said amount if circumstances so justify; 
with the same right of either party in 'interest to :file a peti-
tion in this Court for the purpose of having the same judi-
cially determined in the event of failure to agree upon said 
amount. 
4. That your petitioner and the· State Highway Commis-
sioner have made several bona fide but ineffectual efforts to 
agree upon the determination of said compensation, but have 
been unable to do so and the Chesapeake Ferry Company, act-
ing pursuant to the provisions of said Act, :files this, its peti-
tion, seeking to have this Court determine the amount of such 
compensation and order the payment of the same. 
5. Your petitioner contends that, pursuant to the provi-
sions of Section 2072 (33) of the Code of Virginia, as weU as 
under -the Constitutional provisions governing eminent do-
main .• the compensation contemplated and provided for by 
said Section is to be determined by an accounting between the 
parties hereto in which the gross revenues resulting from the 
operation of said ferries by the State Highway Commissioner 
are to be stated and from which there should be deducted the 
reasonable and proper costs of operation and maintenance, 
including therein any reasonable out-of-pocket ex-
page 13 ~ penditures made on account of said operation and 
maintenance by said Commissioner, together witl1 
any reasonable overhead charges incurred or paid by him and 
nllocable to said operation, and that, after deducting said 
nmounts from said revenues, that the balance remaining con;. 
Rtitutes a r~asonahlc, prope1· and lawful compensation for 
the use of the petitioner'~ fmTies and other properties pur-
Rtmnt. to the provisions of Section 2072 (33) of tl1e Code of 
Virginia and the. provisions of the Constitution of the State 
of Virginia and of tbc United States in thh;; and similar cases. 
"'\Vherefore, your petitioner pray~: 
a. That a copy of this petition, certified by the Clerk of 
this Court, be served in due course upon the said J. A. Ander-
son, State Highway Commissioner, w]10 shall be required to 
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appear and answer said petition within ten (10} days after 
the service upon him of the same. 
b. That this Court do proceed in accordance with the pro-
visions of the said Act, without a jury, to hear such evidence 
and arguments of counsel as may be deemed appropriate upon 
the issues raised by this petition and the answer of the State 
Highway Commissioner, and render judgment thereon., which 
shall determine the basis of past and future compensation 
to be paid for the use of said. properties, and in the event 
that the parties hereto fail to agree upon the amount to be 
paid upon the basis so dete.rmined that the Com·t do fix the 
said amount and do enter judgment the ref or: with legal in-
. · · terest thereon until paid, or refer to a commis-
page 14 ~ sioner of this Court such questions as are consjd-
.ered proper, and to act upo;n the said Commis-
sioner's reports as in chancery proc~edings, all of which is 
provided for in said Act. 
Respectfully submitted, 
CHESAPEAKE FERRY COMPANY 
' By ARTHUR HITCH, President 
Petitioner 
TAZEWELL TAYLOR, 
JOHN B. JENKINS, JR. 
Counsel. 
And at another day, to-wit: in the Circuit Court aforesaid 
on the 17th day of October, in the year 1946. 
This .day came J. A. Anderson, State Highway Commis-
sioner, by counsel, and asked leave to file his answer to the 
petition of the Chesapeake Ferry Company for determination 
of compensation to be paid it for use of its properties by the 
State in the above proceedings, which is herebv granted and 
the answer · accordingly filed. · 
The following is the answer filed by tlle foregoing decree: 
.ANSWER. 
Now comes the respondent, J. A. Anderson, State Highway 
Commissioner, and for answer to the petition filed by the 
Chesapeake Ferry Company asking that this Court determine 
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the amount of compensation -which it is entitled to receive 
from the State Highway Commi.ssioner under the provisions 
of Chapter 39 of the Acts of Assembly of Virginia of 1946, 
answers and says: 
page 15 }-. 1. .That the allegations of paragraphs numbered 
(1), (2), (3), and (4) of said petition are true. 
2 . .Answering further your respondent says that it became 
necessary for him to file his petition to secure possession of 
the ferries and other properties of the petitioner because the 
normal operation of said ferries had been so interrupted and 
suspended as to result in a serious obstruction to the use and 
operation of the State Highway System of Virginia. 
3. That at the time the respondent filed his petition to se-
cure possession of the ferries, their operation by the petitioner 
had been suspended for a period of approximately three 
weeks due to labor disputes with its employees, and during 
all of said time the properties were idle and productive of no. 
benefit or revenue to the petitioner although the petitioner 
was, during said time burdened with continuing administra-
tive and maintenance expenses. 
4. That although under tl1e provisiong of Chapter 39 of the 
Acts of Assembly of Virginia the petitioner was entitled to a 
return of the possession of its properties at any time it was 
able and ,,illing to resume operation thereof and render 
normal ferry service, yet the said petitioner, due to ~aid labor 
disputes., has at all times, been and still is unable to assume 
its lawful duty and oblig·ation of rendering such ferry service. 
5. That, insofar as the petitioner is concerned, its ferries 
and properties were for approximately three weeks prior to 
the time the respond()nt took possession of the same, and ever 
since such taking of posse:::ision said properties have been, 
useless and without value to the petitioner in the 
page 16 ~ conduct of its regular business. Furthermore, 
· tlrnre has not been and is not now anv demand or 
market for the temporary rental of such equipme'nt and prop-
erties and if respondent had not, in the exercise of the power 
of eminent domain, utilized said properties aR hereinbefore 
stated tbe petitioner wouTcl not only not have received any 
return on said properties, but would have suffered material 
loss due to maintenance cost and the expense of protecting 
~aid properties. 
6. That, in no sense of the word, did the respondent take 
possession of said ferry properties as agent of the petitioner 
or operate the same for its benefit. On the contrary, respond-
ent bas been en~:aged in the operation of said ferries as a 
necessary part of the State Highway System, pursuant to the 
, 
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duty imposed upon him by the act aforesaid and bas collected 
the ferry charg·es as required by said act. . 
7. That, as a result of such taking, petitioner has benefitted 
by reason of the respondent's paying large administrative 
and maintenance costs which petitioner would otherwise have 
incu:rr~d during the time of respondent's operation of said 
ferri_es. .without petitioner receiving any return from said 
properties during said time. 
8. That in operating the ferries t_he State ha~ assumed and 
is still being subjected to risks of losses from liabilities aris-
ing under the State 1Norkm~n's Compensation Law and from 
physical damage to the ferry properties as the result of 
hazards incident to the conduct .of the .operati?ns. I 
9. That the operation of the fernes oft.he Che~a-
pag~ 17 ~ peake Ferry Company is the operation of a pul.Hic 
utility for which the petitioner should receive., even 
when it can perform the necessary public service, only fair, 
just and reasonable compensation. . 
10. That the revenues derived from the charges, tolls, or 
rates required by the statute to be collected by the respondent 
(Chapter 39 of the Acts of Assembly of 1946) have produced 
funds over and above operating and maintenance costs which· 
would be far in excess of a reasonable, proper and lawful 
compensation for the use of the ferry and other pl'operties 
of the petitioner. 
11. Th~t the respondent, therefore, disputes the rontention 
set forth by the petitioner in paragTapli. No. 5 of its petition 
that, pursuant to the provisions of said 1946 A.ct or the con-
stitutional provisions governing eminent domain, the com-
pensation contemplated ancl provided for should be the gross 
revenues resulting 'from the operation of the ferries by the 
respondent, less the reasonable and proper costs of operation 
and maintenance, including therein any out of pocket expendi-
tures made on account of said operation and maintenance bv 
the ·respondent, together with any reasonable overhead 
charges incurred or paid by him and allocable to said opera-
tion. 
12. The respondent contends that the reasonu blc, proper 
and lawful compensation for the l'l.Se of the ferry and other 
properties by the State can be det<?'rmined only by aUowing 
a fair rental charge not to exceed the legal rate of interest of 
six per centum per annum, upon the value of the properties 
plus a proper allowance for wear and tear resulting from the 
use of said properties. 
pag-e 18 } ·wherefore~ your r(}spondent prays: 
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That this Court do proceed in accordance with the provi-
sions of the Act, without a jury, to hear such evidence and 
arguments of counsel a~ may be appropriate upon the issues 
raised by the petition of the Chesapeake Ferry Company and 
by this answer, and render judgment thereon,_ which shall de-
termine the basis of past and future compensation to be paid 
for the use of said properties, and in the event that the parties 
fail to agree upon the amount to be paid upon the basis so 
determined that the Court do flx the sard amount and do enter 
judgment therefor, or refer to a commissioner of this Court 
$Uch questions as are considered proper, and act upon the 
Commissioner's reports as in ordinary chancery proceedings . 
ABRAM P. srrAPLES 
,V .ALTER E. ROGERS 
Counsel. 
. J. A. ANDERSON, 
State Hig·bway Commissioner, 
By Counsel. 
And at another dav. to-wit: in the Circuit Com·t aforesaid 
011 the 26th da~T of October, in the year 1946, the day and year 
:fir~t above WTitten. 
This matter came on again to be heard upon the petition 
of Chesapeake Fcrr:v Company filed herein on the 14th day of 
October, 1946,.and tl1e answer of .. J. A. Anderson, State High-
wny Commissioner, to said petition filed herein on October 17, 
1946, arfd was argued by counsel. · 
On consideration whereof, the Court is of opin-
page 19 ~ ion that, pursuant to the provisions of Chapter 39 
of the Acts of 1946, ( said Act being designated as 
Section 2072 {33) of Michie's Code of Virginia), as well .as 
under the Constitutional provisions · governing eminent do-
main, the compensation contemplated and :provided hY said 
scetion is to be determined, both as to past and future com-
pensation, by an aeeounting· between tlJe partie.s hereto in 
whfoh the g-ro~s revPnnes resnlting from the operation of sflid 
ferries by th~ State Higlnv.ay Commisr;ioner shall he stated 
:and from which there shall he deducted the reasonable and 
:proper costs of operation and maintenance, including therein 
an:v reasonable out-of-poeket expenditures made on account of 
said operation and maintenance by said Commissioner, to-
getl1er with anv reasona1J1e overhead charges incurred or 
paid by him and alloeable to said operation., and that after 
deducting said amounts from said revenue, the balance re-
maining shall constitute a reasonable, proper and lawful com-
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pensation for the use of the petitioner's fenies and other 
properties ·by the State Highway Commissioner, pursuant to 
said Act and the provisions of the Constitution of the State 
of Virginia and of the United States in this and similar cases. 
And it is therefore ordered that as to compensation for 
the period ending September 30, 1946, said Chesapeake Ferry 
Company, within ten days from the entry of this order, fur-
nish to J. A. Anderson, State Highway Commissioner, or 
to the Attorney General of Virginia, a statement in which 
there shall be set out the various items heretofore mentioned, 
together with the balance therefrom resulting, a.nd that within 
ten days after the receipt by said J. A. Anderson, State High-
way Commissioner, or the· Attorm-!y General of 
page 20 ~ Virg·inia.., of said statement, to be prepared land 
furnished by Chesapeake Ferry Company, as afore-
said, said State Highway Commissioner, or the Attorney Gen-
eral of Virginia, shall furnish to Chesapeake Ferry Company, 
or its attorneys of record, such exceptions to or recommended . 
changes therein as to liim may seem proper. In the event 
that said Chesapeake Ferry Company and the State Hig·h-
way Commissioner by the method aforesaid eannot thereupon 
agree upon the amount to be paid by said Highway Commis-
sioner to said Chesapeake Ferry Company, eitl1er party shall 
have the right to apply to this Court for further instructions 
or decision in the premises. 
And it is further ordered that within ten davs of the agree-
ment between the parties of a method of setticment as here- · 
inabove provided, or within like time from the entry of an 
order by this Court disposing of such exceptions n~ may be 
filed, or such amendments to the proposed settlement as may 
be made by either of the said parties, there shall be paid to 
Chesapeake .Ferry Company out of the State Highway funds 
in the State Treasury such amount as may be finally deter-
mined by the methods above indieated, the same to be reason-
able, proper and lawful compensation for the use of the 
ferries and other properties of the Chesapeake lfeny Com-
pany by said State Highway Commissioner, pmsuant to said 
Act. 
It is further ordered that as to rompensatio11 to he paid to 
the Chesapeake Ferry Company for tht~ use of its ferries and 
other properties after September 30, 1946., the same formula 
and methods of accounting as provided for above 
page 21 } shall apply with leave to either party to apply to 
this, Court for further proceedings to he had in. 
event the parties are unable to agTee upon nn amount. 
And it appearing to the Conrt that Che:-.apeakc Ferry Com-
pany in its said petition has prayed that thiR Court do render 
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judgment which shall determine the basis of past· and future 
compensation to be paid for the- use of its properties, and in 
the event that the parties. hereto fail to agree upon the amount 
to be paid upon the basis so determined, that the Court do 
fix the said amount and do enter judgment the ref or with legal 
interest thereon u11til paid * * *, the Court doth· reserve for 
future determination the rate of interest so to be paid and 
the date from which the same shall begin to run. 
The Court is further of opinion and so holds that, in pre-
scribing the method for determining the reasonable, proper 
and lawful compensation to be paid to Chesapeake Ferry Com-
pany for the use of the ferry and other properties, as above 
set out in this order, the same is in accordance with law and 
with the applicable provisions of the Constitution of the State 
of Virginia and of the Constitution of the United States, and 
that the method proposed in the answer of J. A. Anderson, 
State Highway Commissioner, to said petition, which answer 
was filed herein on October 17, 1946, whereby such compensa-
tion shall be determined ·only by allowing a fair rental charge 
not to exceed the legal rate of interest of six per centum per 
annum upon the value of the properties, plus a proper allow-
ance for wear and tear resulting from the use of said prop-
erties, would be violative of Section JI 9f the Con-
page 22 -~ stitution of Virgfoia, which provides that no person 
shall be deprived of his property without due proc-
ess of law, and of Article V of the Amendments to the Con-
. stitution of the United States, which provides that no person 
shall be deprived of life, liberty or property, without due 
process of law, nor shall private property be taken for public. 
use, without just compensation, and of Article XIV of the 
Amendments of the Constitution of the United States, which 
provides that no State shall deprive any person of life, lib-
erty or property, without due process of law; or deny to any 
person within its jurisdiction the equal protection of the laws. 
To all of which J. A. Anderson, State · Highway Commis-
sioner., duly excepted, and the said State Highway Commis-
sioner having indicated his intention to app~y to tl1e Supreme 
Court of Appeals for an appeal from this order, it is further 
ordered that the force and effect of same is hereby suspended 
for a period of 60 days from this date of entry, without any 
suspension bond being required. 
The following- is Notice of Application for Transcript of 
Record .. 
--~ 
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To : Mr. John B. Jenkins, Jr., and 
Mr. Tazewell Taylor, 
Counsel for the Chesapeake Ferry Company 
You ai·e hereby notified that ·on Thursday November 14, 
1946, or as soon thereafte;r as the matter c~n be heard, I shall 
-apply to W. R. Hanckel, Clerk of the Circuit Court 
page 23 ~ of tbe City of Norfolk, Virginia, for the transcript 
of the record in the above styled cause for the pur-
pose of applying to the Supreme Court of Appeals of Vir-
ginia f.or an appeal therein. 
ABRAM P. STAPLES, I 
Attorney General of Virginia, 
Counsel for .J. A. Anderson, 
State Highway Commis~ioner. 
·Legal Service of the above notice accepted. 
JOHN B. JENKINS., ,JR. 
T.AZE'\VELL TAYLOR 
.CLERK'S CERTIFICATE. 
I, W. R. Hanckel, Clerk of the Circuit Court of the City of 
Norfolk, Virginia, do certify that the foreg·oing is a true tran-
script of the. record in the case of J. A. Anderson, State High-
way Commissioner v, Chesapeake Ferry Company, pending 
in said Court. 
I further certify that the same was not made up aud com-
pleted and delivered until the defendant had received due 
notice in writing thereof and of the intention of the complain-
ant to apply to the Supreme Court of Appeals of Virginia, 
for an appeal from said decree. 
Teste: 
,v. R. HANCKEL, Clerk. 
Fee for transcript $22.25. 
A Copy-T~ste: 
i\f. B. "\VA TTS, C. C. 
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